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ORDER OF REFERENCE OF THE SENATE 


Thursday, October 9, 1997 


ORDERED: That the Senate do unite with the House of Commons in the appointment 
of a Special Joint Committee of the Senate and the House of Commons to study matters 
related to the proposed resolution respecting a proposed Amendment to Section 93 of the 
Constitution Act, 1867 concerning the Quebec school system; 


That seven Members of the Senate and sixteen Members of the House of Commons 
be members of the Committee; 


That the Members to act on behalf of the Senate on the Committee be the 
Honourable Senators Beaudoin, Grafstein, Lavoie-Roux, Lynch-Staunton, Pépin, 
Robichaud (Saint-Louis- de-Kent) and Wood; 


That the Committee be directed to consult broadly and review such information as it 
deems appropriate with respect to this issue; 


That the Committee have the power to sit during sittings and adjournments of the 
Senate; 


That the Committee have the power to report from time to time, to send for persons, 
papers, and records, and to print such papers and evidence as may be ordered by the 
Committee; 

That the Committee have the power to retain the services of expert, professional 
technical and clerical staff; 

That the quorum of the Committee be twelve members whenever a vote, resolution or 
other decision is taken, so long as both Houses are represented, and that the Joint 
Chairpersons be authorized to hold meetings, to receive evidence and authorize the 
printing thereof, whenever six members are present, so long as both Houses are 
represented; 

That the Committee be empowered to appoint, from among its members, such sub- 
committees as may be deemed advisable, and to delegate to such sub-committees all or 
any of its powers except the power to report to the Senate and the House of Commons; 

That the Committee be empowered to authorize television and radio broadcasting of 
any or all of its proceedings; 


That the Committee make its final report no later than November 7, 1997; and 


That, notwithstanding usual practices, if the Senate or the House of Commons are not 
sitting when the final report of the Committee is completed, the report may be deposited 
with the Clerk of the House which is not sitting, and or the Clerks of both Houses if neither 
House is then sitting, and the report shall thereupon be deemed to have been presented in 


that House, or both Houses, as the case may be. 


ATTEST 
PAUL C. BELISLE 


Clerk of the Senate 


ORDER OF REFERENCE OF THE 
HOUSE OF COMMONS 


Extract from the Journals of the House of Commons of Wednesday, October 1, 1997 


Mr. Dion (President of the Queen’s Privy Council for Canada and Minister of 
Intergovernmental Affairs), seconded by Mr. Mifflin (Minister of Veterans Affairs and 
Secretary of State (Atlantic Canada Opportunities Agency)), moved, — 


That sixteen Members of the House of Commons and seven Members of the Senate 
be members of the Committee; 


That the Committee be directed to consult broadly and review such information as it 
deems appropriate with respect to this issue; 


That the Committee have the power to sit during sittings and adjournments of the 
House; 


That the Committee have the power to report from time to time, to send for persons, 
papers and records, and to print such papers and evidence as may be ordered by the 
Committee; 


That the Committee have the power to retain the services of expert, professional 
technical and clerical staff; 


That the quorum of the Committee be twelve members whenever a vote, resolution or 
other decision is taken, so long as both Houses are represented, and that the Joint 
Chairpersons be authorized to hold meetings, to receive evidence and authorize the 
printing thereof, whenever six members are present, so long as both Houses are 
represented; 


That the Committee be empowered to appoint, from among its members, such sub- 
committees as may be deemed advisable, and to delegate to such sub-committees all or 
any of its powers except the power to report to the Senate and House of Commons; 


That the Committee be empowered to authorize television and radio broadcasting of 
any or all of its proceedings; 


That the Committee make its final report no later than November 7, 1997; 


That, notwithstanding usual practices, if the House or the Senate are not sitting when 
the final report of the Committee is completed, the report may be deposited with the Clerk 
of the House which is not sitting, or the Clerks of both Houses if neither House is then 
sitting, and the report shall thereupon be deemed to have been presented in that House, 
or both Houses, as the case may be; and 


That a Message be sent to the Senate to acquaint that House accordingly. 
(Government Business No. 3) 


ATTEST 
ROBERT MARLEAU 


Clerk of the House of Commons 


vi 


The Special Joint Committee to amend Section 93 of the Constitution Act, 1867, 
concerning the Quebec School System 


has the honour to present its 


REPORT 


In accordance with its Orders of Reference of the Senate and the House of 
Commons, your Committee has considered the subject matter of Section 93 of the 
Constitution Act, 1867, concerning the Quebec School System, and having adopted the 
report on November 5, 1997, has agreed to report the following: 


vii 


. : > 4 ; | P | 
ay Tina PIS ad) pe Jo. ei ag “di, wl 7 
DL. Me AN ehobinac went seinen? bens oF 
ak: OU ol lagi VERE Sate 
don Ger oc) ees eet VOR) recline 


TABLE OF CONTENTS 


MVR COMIC LON ery te os rng ras cu fed nid din tet Meat Re ee 1 
DHAIETANEIOCOSS ay riya .Jo tac. oe. ate. ere ee DEP eee SES 0 2 
einer ro aes tn nr ER US 21 RER EO ee 2 
COON Seis teres cert £4 Mien se ol te Al RMR D RU Me Un ARS RE 4 
CONSO TRES 65 BB ste te gh ci es ee at eas toc eg dca css enncddutancsenee aaa 5 
HOCOMMENOAHON PRE Far os et atl hein dl cé RSR meer 6 
APRENDIA A. LISt Of WITNESSES | UE UE PO eee 7 
APE NA CISL OL SUDMISSIONS ER UNE Nr Sn 17 
APPENDIX C: Federal Government Resolution... 21 
APPENDIX D: Quebec National Assembly Resolution... 23 
APPENDIX E: Extract from the Constitution Act, 1867 (S. 93)... 25 
APPENDIX F: Extracts from the Constitution Act, 1982 (ss. 23, 33, 43 and 59)........ 27 
APPENDIX G: Section 41, Quebec Charter; section 727, Public Education Act....... 29 
APPENDIX H: Letter from Catholic Bishops ......................::cccsseeeceeeeeeeeeeeeeeeeeeneceeeeneees 31 
APPENDIX |: Letter from Bishop of Montreal (Anglican) .…..................................... 33 
Dissenting Opinion of the Honourable Dalia Wood... 37 
Dissenting Opinion from the Reform Party... 39 
Minutes OoProceedings 5... ere Rats de see 41 


riers 
2 } ws es 
iy Bah”) 
i 
en" 
i 4 | . ¥ i 
— = pa See fe ay pee 7 
LI . 2" . 
M ue i 


Le Tad 


i 
t a 


ù ‘ 5 
‘ « n ba} ne ; a rd L LP 4 iia 
> 7 are ob WW ype D te 4 ies ÉCLATER 2 RAMA ED Anke ee Wrebe@hinme rch ES f Le 
; i ‘ A | ; x at 
7 ds “ms, valétes rt: MEL CLS DELTOIECE CEE PTEE CCE wooly = FE fo ented lig eid nade hp 1 Nm ELLE 
| | ae: ay 
NO ee ore eee ee ee ee et ce du nl Lee as peat Ses rp (hear: 


À 
à 7 1n 


«pf 
e 1) L 


ee : Ms pean À en oe Apne aaah) F - PAreth Pilar des CNT sien TUTELLE TTE DESEESS TE) 


> 


« = | à 
Fi <0 NTE Dre made à a+ ee ee a ere diese e e i | aie nee data me, @ a0 i= ay « #6 


> 
Le 
: i 
a. Seindied an à tu gd TV pala Abt, Ne Ty ca CE Ce eS | saan pee es CCC TES “ts him anal 
= 7 ti 
L 
+ -@CMROROTAY Fe: cers opter) ide 6 drones POUTINE CARTE TITRE 1 


ï | prt a a ee some per rai (4 sige aS ee erosion 
TS ec Le wii OU NET danse 


ES, opr ag ye oot qth tes pis OR? se « HR P 19H AIRE ie nia 
RL AL A ROBE HPL a eS ae AM 
Led tt bois CEUX 1 « “ea #80] Li MR ME EARTI 


OF $A ORNE Au © ons Bete, sttiét 


< » 
ee : AL 
re ‘ oi) ter up bi bare a LL 4 Ts by varity. 
a. Ê Ê : ‘ LA : 
tt ¥tewde 16s 10 eO10 paË £8440 mn par Pi tea aS Phy (6, LE ify ted or 
= so Nr | 1 2 
Se eee eer eer ee if 1 SU oran Oo art td “trade ge 


ue m4 610A ODO pente PURER EO we © aye L pe 4 TL PPT EL ae? me 4} RUE i oe | 
e i fe deus 7119 +e ROMANS jp ahas de . TOUTE NA ho he AR srwwih vata © = 


INTRODUCTION 


On April 15, 1997, the Quebec National Assembly adopted a resolution 
contemplating an amendment to Section 93 of the Constitution Act, 1867, which was then 
transmitted to the federal Parliament.’ On October 1 and 9, 1997, respectively, the House 
of Commons and the Senate adopted resolutions establishing the Special Joint Committee 
to amend section 93 of the Constitution Act, 1867, concerning the Quebec school system. 


By its Terms of Reference the Committee was required to: 


study matters related to the proposed resolution respecting an Amendment to 
Section 93 of the Constitution Act, 1867, concerning the Quebec school system; 


consult broadly and review such information as it deemed appropriate with respect 
to this issue; and 


make its final report no later than November 7, 1997. 


The purpose of the resolution adopted by the Quebec National Assembly is to exempt 
the province of Quebec from the application of paragraphs (1) to (4) of section 93. 


The modernization of the Quebec school system has been a topic of study and 
discussion since the early 1960s. The major aspect of that modernization has been the 
reorganization of the Quebec school system (historically, organized along denominational 
lines in accordance with the obligations set out in section 93) into language-based 
structures. 


The introductory clause to section 93 of the Constitution Act, 1867, gives the 
provinces legislative jurisdiction over education. Paragraphs (1) to (4), which deal only 
with denominational rights and privileges, impose certain obligations on the provinces in 
respect of the public school system. Specifically, with respect to Quebec, section 93(1) 
entrenches the rights of Roman Catholic and Protestant groups to acquire and maintain 
denominational school structures in the cities of Montreal and Quebec, and section 93(2) 
gives the members of those two faiths, outside of Montreal and Quebec City, the right to 
dissentient schools when those persons are a minority. 


Sections 93(3) and (4) establish a right of appeal to the Governor General in Council, 
in the event that legislation enacted by a province does not comply with sections 93(1) and 
(2), and specify that the federal Parliament has the power to legislate in the event that a 
province fails to enact the legislation required for compliance with section 93. 


In accordance with our Terms of Reference, we believed from the outset that we had 
to offer interested and affected persons an opportunity to express their views on this 
subject. More than 60 organizations and individuals appeared before the Committee and 
presented their comments to us. Many organizations and individuals submitted written 


briefs to the Committee.” 


1 See the resolutions from the National Assembly of Quebec, and from the federal government, as well as the texts of applicable 
constitutional and legislative provisions, in the Appendices. 


2 See the list of witnesses, and of written submissions, in the Appendices. 


It is now the task of this Committee to decide whether it should recommend to the two 
federal Houses of Parliament that they, in turn, should adopt the proposed resolution 
which will allow the deconfessionalisation of Quebec’s school structures (i-e., the 
elimination of Roman Catholic and Protestant school structures in the province of 


Quebec). 


For the purposes of our report, we concluded that we should deal with three specific 
aspects of the question submitted to us: the appropriate procedure for amending the 
Constitution: the concerns raised by our witnesses; and the question whether there is a 
consensus within Quebec society concerning the proposed amendment. 


BILATERAL PROCESS 


Before we could recommend to the two federal Houses of Parliament how they 
should deal with the proposed resolution, we had to determine which constitutional 
amending formula applies in this case, since the Constitution Act, 1982 contemplates a 
number of different amending procedures. 


Most of the constitutional law experts who appeared before us argued persuasively 
that the applicable procedure would be the one set out in section 43 of the Constitution 
Act, 1982. Section 43 allows an amendment to the Canadian Constitution by way of a 
resolution adopted by both federal Houses of Parliament, and by the legislative assembly 
of each province to which the amendment applies. In this instance, these expert witnesses 
maintained that the only province to which the proposed amendment applies is Quebec, 
so that the applicable procedure clearly would be “bilateral”, requiring a resolution only 
from the Quebec National Assembly, the affected province, and a resolution from the two 
federal Houses of Parliament. 


In submitting its resolution for consideration by the federal Houses of Parliament, 
Quebec urged that the amendment could be obtained by following the procedures set out 
in section 43 of the Constitution Act, 1982. The Committee agrees. 


CONCERNS 


The witnesses who spoke to us expressed a number of concerns about the possible 
effects of the proposed constitutional amendment, and we have a duty to address those 
concerns in this report. 


A number of witnesses stressed the importance of preserving denominational 
education in Quebec. After exempting the province of Quebec from the application of 
sections 93(1) to (4), the Quebec Public Education Act, which has a notwithstanding 
clause addressing both the Canadian and Quebec Charters, could allow Roman Catholic 
and Protestant denominational education to continue. However, these same witnesses 
emphasized that this would not amount to a constitutional guarantee. Testifying before this 
Committee, Minister Dion stated that the protections for Roman Catholic and Protestant 
denominational education rights would be different once section 93 was amended. 


Other witnesses expressed the opinion that it should be preferable to amend 
paragraphs (1) to (4) of section 93 to better reflect growing religious pluralism. Those 


witnesses felt that the protection provided by section 93 for denominational education 
should be expanded to cover all religious groups, where numbers warrant, and should not 
be limited to the Roman Catholic and Protestant communities. 


Some expert witnesses expressed the opinion that Roman Catholic and Protestant 
denominational school boards and schools would be declared unconstitutional once the 
amendment was made, unless section 33 of the Canadian Charter (the notwithstanding 
clause) were invoked. In support of their arguments, the witnesses referred to recent court 
decisions holding that, without the denominational education guarantees in section 98, 
publicly-funded Roman Catholic schools in Ontario would be unconstitutional, because 
such schools would contravene the Canadian Charters freedom of religion and equality 
guarantees. On the other hand, some witnesses suggested that it would be possible to 
preserve Roman Catholic and Protestant schools in Quebec, and to include other faiths, 
without the assistance of section 33 of the Canadian Charter. One might suggest that the 
appropriate conclusion was "not necessarily a notwithstanding clause, but a 
notwithstanding clause if necessary." 


As we have already commented, Quebec’s Public Education Act includes a 
notwithstanding clause with respect to the Canadian Charter, which allows the 
continuation of the denominational rights of Roman Catholics and Protestants. In the 
future, in order to preserve schools of this nature from Charter challenges based on 
equality and freedom of religion, the federal notwithstanding clause would have to be 
renewed by the Quebec National Assembly in 1999 and every five years thereafter. The 
Ministers of the Government of Quebec have given no assurance that this notwithstanding 
clause would be renewed when it expired, and can offer no guarantee that minority 
religious education would continue to be protected in Quebec. They informed us that the 
question of re-enacting the notwithstanding clause would be subject to the democratic 
process and full and equitable consultation, as would the issue of the place of religious 
education in the schools. 


According to some witnesses, providing educational guarantees only to Roman 
Catholics and Protestants is inconsistent with contemporary values as expressed in the 
Canadian Charter of Rights and Freedoms and the Quebec Charter of Human Rights and 
Freedoms. Some witnesses opposed the preservation of denominational guarantees 
within the new linguistic school boards on the ground that structures of this nature would 
be expensive, would fragment the system and would be divisive. On the other hand, some 
witnesses pointed out that these arguments were unfounded and that the two parallel 
structures could be preserved. 


The Committee heard testimony that French-speaking Protestants are particularly 
opposed to the amendment of section 93. 


The written materials submitted for this Committee’s consideration include letters 
written by the President of the Quebec Assembly of Bishops and by the Anglican Bishop of 
Montreal.? Msgr. Morissette, the President of the Quebec Assembly of Bishops, advised 
Minister Dion that the Assembly’s approval of the section 93 amendment has always been 
premised on the condition that the confessional guarantees currently provided by the 
Quebec Public Education Act would be maintained. Reverend Andrew S. Hutchison, the 


3 The letters to Minister Dion from Msgr. Morissette and the Reverend Andrew S. Hutchison are appended to this Report. 


Bishop of Montreal, advised Minister Dion that the Diocese of Montreal of the Anglican 
Church of Canada considers the move to a non-confessional administration to be in the 
best interest of Quebec society, provided that, if denominational or religious education 
continued to be provided in the Quebec educational system, a rule of equity including 
other religious faiths must prevail. 


Two Aboriginal groups appeared before this Committee expressing their concern that 
the proposed resolution will diminish the existing rights of non-status Indians and Metis, 
particularly in the case of Indians living off reserves. They stressed that Parliament, in its 
fiduciary role, has a duty to prevent this from occurring. At the very least, they said, 
Parliament should make it clear that, in approving the resolution, it has no intention of 
infringing Aboriginal rights in Quebec. These witnesses suggested a companion resolution 
addressing these concerns, or the addition of a clause to the resolution's preamble, stating 
that the amendment in no way derogates from Aboriginal rights. However, the federal and 
Quebec provincial ministers appearing before this Committee stated that the proposed 
amendment to section 93 would have no effect on Aboriginal rights. 


Some witnesses expressed the concern that parents whose first language learned 
and still understood is English, but who did not receive their primary education in English 
in Canada, found that their children would not be entitled to attend the Quebec English- 
language school system because section 23(1)(a) of the Canadian Charter of Rights and 
Freedoms is not in force in Quebec. On the other hand, while our mandate is confined to 
section 93, a number of witnesses observed that the establishment of linguistic boards will 
allow the English-speaking community access to their educational facilities within a truly 
unified school system, thus guaranteeing the consolidation of their pedagogical resources. 
Minister Dion, appearing before this Committee, stated that the question of the application 
of section 23(1)(a) in the province of Quebec is a different issue than the matter of the 
amendment of section 93, and indicated that it was not appropriate to deal with the section 
23(1)(a) issue at this time. 


Sixteen Members of the House of Commons, and seven Senators, were named to 
this Special Joint Committee. Some of those Senators have stated that their participation 
in the Committee must in no way be seen as absolving them, or their Senate colleagues, 
from the Senate's constitutional obligation to assess any amendment proposed to the 
Constitution of Canada. 


CONSENSUS 


Some witnesses raised the question of what criteria the federal Parliament should use 
in deciding whether or not to approve the amendment. We have concluded that there is no 
single criterion. Given that amendments made under section 43 normally relate to matters 
within provincial jurisdiction, we have concluded that we must try to determine whether 
there is a consensus in the province, especially amongst the affected groups. 


The Committee decided at the outset that it should not Simply rubber-stamp the 
request. The Committee has heard from a cross-section of witnesses interested in, or 
affected by, the proposed amendment: we heard from individuals and groups both 
supporting and opposing the amendment. The testimony heard showed that there is near 
unanimity in favour of establishing linguistic school boards. 


Because section 93 relates to the rights of two religious groups, the Committee 
wanted to know the opinion of those groups concerning the proposed amendment. Given 
the evidence we have heard, we have no doubt that there is a consensus in Quebec which 
favours the proposed amendment to section 93. 


In support of the amendment, Madame Pauline Marois, the Minister of Education, and 
Mr. Jacques Brassard, the Minister for Intergovernmental Relations, appeared before this 
Committee. These witnesses outlined the consensus which exists in Quebec in favour of 
the amendment. They also explained why, in their opinion, it is necessary to amend 
section 93 as requested. Two members of Quebec’s Official Opposition, Mr. Francois 
Ouimet, the Critic for Education, and Mr. Jean-Marc Fournier, the Critic for 
Intergovernmental Relations, also appeared before this Committee, confirming the 
testimony of the Ministers on this issue. 


In both of his appearances before the Special Joint Committee, Minister Dion 
described the consensus that has emerged in Quebec. He noted for the Committee the 
fact of two unanimous votes in the Quebec National Assembly, the first on the resolution to 
amend the Constitution and the second on the bill to implement linguistic schoo! boards. 
The Minister stated that although Quebec Protestants, the minority that benefits most 
directly from the section 93 guarantees, are not unanimous, the majority is in favour of the 
amendment sought. 


CONCLUSION 


The Committee is satisfied that the constitutional amendment requested by Quebec 
can be effected on a bilateral basis under section 43 of the Constitution Act, 1982. 
Amendments proposed under that section must be examined on their individual merits. 


The substance of the provisions in Quebec's Public Education Act for Roman Catholic 
and Protestant denominational education is similar to that of the guarantees provided by 
section 93 of the Constitution Act, 1867. Some, who may be uneasy about this shift from 
constitutional to non-constitutional enactments for Roman Catholic and Protestant 
denominational education in Quebec, may find additional security in the fact that the 
Canadian Charters section 33 notwithstanding clause has been invoked to protect parts of 
the Public Education Act from Charter scrutiny, provided that the Quebec National 
Assembly continues to renew that notwithstanding provision in the Act. 


‘We have heard from a large number of witnesses from the Quebec Anglophone 
community expressing that minority’s concerns respecting the non-application of section 
23(1)(a) of the Canadian Charter in the province of Quebec. While generally in favour of 
linguistic school boards, these witnesses asked for assurances that the federal 
government remained committed to the eventual application of section 23(1)(a) in Quebec. 
Some witnesses before this Committee felt that it would be desirable to add a paragraph 
to the preamble to the resolution addressing this issue. Some members of the Committee 
agreed. Minister Brassard indicated his strong belief that this issue is separate from the 
matter of amending section 93. Minister Dion, appearing before this Committee, stated 
that the question of the application of section 23(1)(a) in the province of Quebec is a 
different issue than the matter of the amendment of section 93. Moreover, Minister Dion 


indicated that it was not appropriate to deal with the section 23(1)(a) issue at this time, with 
which the Committee agrees. 


Similarly, with respect to the concerns of the Aboriginal witnesses, the federal and 
Quebec provincial ministers indicated that an amendment to section 93 would have no 
effect on Aboriginal rights. For greater certainty, some of the members of this Committee 
would have preferred the addition of a paragraph to the preamble to the resolution 
addressing this issue. Both Minister Dion and Minister Brassard, appearing before this 
Committee, stated that the proposed amendment to section 93 would have no effect on 
Aboriginal rights. The Committee agrees. 


As we stated earlier, the Committee was particularly concerned about the support for 
the proposed amendment within those groups which would be particularly affected by the 
change. In other words, we looked for a consensus within two principal groups: Quebec 
Protestants, and Quebec Roman Catholics. Based upon the evidence received by this 
Committee, there appears to be a consensus amongst Quebec Protestants and amongst 
Quebec Roman Catholics in favour of the amendment. 


Overall, it appears that, although some witnesses expressed their concerns with 
respect to the proposed amendment, there is a consensus in Quebec society supporting 
this change. 


RECOMMENDATION 


We recommend that both Houses of Parliament adopt the resolution to 
amend section 93 of the Constitution Act, 1867, in the form tabled in the 
House of Commons on October 1, 1997, and in the Senate on October 9, 
1997. 


APPENDIX A 


List of witnesses 


Associations and Individuals 


Date 


Hon. Stéphane Dion 
President of the Privy Council and Minister of 
Intergovernmental Affairs 
Privy Council Office 
Yves de Montigny, Director 
Constitutional Affairs 
Intergovernmental Affairs 
Department of Justice 


Mary Dawson,Q.C. 
Associate Deputy Minister 


Ottawa University 
Daniel Proulx 
McGill University 


William F. Foster 
William J. Smith 


“Association des comités de parents 
Québec/Chaudiére/ Appalaches” 


Gilles Gagnon, President 

Anne Bureau, First Vice-President 

Detlev Otto, Vice-President 
Anglophone Affairs 


“Association des communautés scolaires franco- 
protestantes du Québec” 


John Picard, President 
Jocelyn Aubut, Vice-President 


Tuesday, October 21, 1997 
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Associations and Individuals Date 
WE Ra ee eee 
“Franco-protestants de la province de Québec” Tuesday, October al, 1997 


Manon Savard-Martin, Parent 
Daniel Desjardins, Parent 


The Equality Party Wednesday, October 22, 1997 
Keith Henderson, Leader 


Chateauguay Valley English Speaking Peoples 
Association 


Brent Tyler, Attorney 
Neil Burdon, Chairman of the Board 


“Directeurs de la commission Greater Quebec” 


Jean-Marc Royer, Principal 
Marc Fournier, Principal 


“Enseignants de la commission Greater Quebec” 


Daniel Paquette, Teacher 
Mario Banville, Teacher 


“Fédération des comités de parents” 


Gary Stronach, President 
Johanne Smith, Vice-President 
Anglophone Affairs 
Jude Bourke, Director of Administrative Services 


Citizens for the Constitutional Right to 
Denominational Schools 


Jean Morse-Chevrier, President 
Roland LaPrairie, Member 


“Commission scolaire dissidente catholique de Thursday, October 23, 1997 
Greenfield Park” 


Gilbert Dionne, President 
Denise Lucier, Director General 
Louis Coallier, Legal Counsel 
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Associations and Individuals Date 
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Canadian Catholic School Trustees’ Association 


Mervin Lynch 
Louise Ervin 


Council of Priests of the English Sector of the Thursday, October 23, 1997 
Archdiocese of Montreal 


Patrick Meehan 
Joseph Zemanovich 
Francis McKee 
Thomas McQuinty 


Provincial Association of Catholic Teachers 


Michael Palumbo, President 
Donald Irving, Executive Assistant 


Quebec School Board Association 


Ron Edwards, President 

Ann Cumyn, First Vice-President 
Allan Butler, Vice-President 
Peter Riordon, Vice-President 


Alliance Québec 


Michael Hamelin, President 
Connie Middleton-Hope, Chair 
Joan Dougherty, Chair 
Provincial Education Committee 
Don Myles, Education Consultant 


“Coalition pour la liberté” Friday, October 24, 1997 
Nicholas Newman, Associate Professor 


Quebec Federation of Home and School 
Associations 


Miriam Wood-Lalande, President 
Rod Weiner, Rights Committee, Chairman 
Calvin Potter, Rights Committee, Resource 
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“Coalition pour la confessionnalité scolaire” 


Jocelyne St-Cyr, Coordinator 
Maurice Archambault, Coordinator 
Judith Désormeau, Legal Counsel 
Gary Caldwell, Expert 


English Speaking Catholic Council Monday, October 27, 1997 


Martin P. Murphy, Executive Director 
Robert Wilkins, member of Board of Directors 


Provincial Association of Protestant Teachers’ of 
Quebec 


Jan Langelier, President 
Alan Lombard, Executive Director 


“Confédération des syndicats nationaux” 


Gérald Larose, President 
Jean-Guy Fournier, Counsellor 
Pierre Bonneteiller 


“Commission des écoles catholiques de Montréal” 


Michel Pallascio, President 
Carmelle Gadoury, Vice-President 
Roger Dominguez, Independent School Trustee 


Forum Action Quebec 


Dermod Travis, Director, PIRA Communications 
Arabella Bowen, Member, PIRA Communications 


“Centrale de l’enseignement du Québec” 
Lorraine Pagé, President 
Luc Savard, President (FECS) 
Jean-Marcel Lapierre, Counsel 


Catholic Civil Rights League 


David Brown, First Vice-President 
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Associations and Individuals Date 
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Native Alliance of Quebec 
Fernand Chalifoux, Grand Chief 


Robert Groves, Principal, Aboriginal 
Affairs Group 


“Rassemblement arabe a Montréal” Tuesday, October 28, 1997 


Mohamed Mahmoud, President 
Ale Daher, Member of the Board 


“Fédération des commissions scolaires du Tuesday, October 28, 1997 
Québec” 


André Caron, First Vice-President 
Gilles Taillon, Director General 
Guy Beaudin, Counsel 


“Fédération universitaire du Québec et la 
Fédération collégiale du Québec” 


Marie Claude Sarrazin, General Secretary 


Real Women of Canada 


Gwendolyn Landolt, National Vice-President 
Sophie Joannou, National Board Member 
Diane Watts, Researcher 


“Association pour |’éducation interculturelle du 
Québec” 


Fabienne Desroches, President Ex-officio 
Rachida Azdouz, President 


“Mouvement pour une école moderne et ouverte” 


Diane De Courcy, President 

Danielle Ripeau, Member of the Board 

Robert Cadotte, Representing the elected 
Members of the Board of Directors 


ER a 
Associations and Individuals Date 
ee 2 2 D 2 ac a a 


AS INDIVIDUALS 


Gérard Picard 
Elizabeth LaPrairie 
Charles Ward 
Carole Gosselin 
Denise LeMay 
Johanne Nolet 
Marie-Anne Hotte 
Roland Paradis 
Brenda Donnelly 
Marie Gibeau 
Marie Thérèse Roy 
Brian Jewitt 


Congress of Aboriginal Peoples Tuesday, October 28, 1997 


Harry W. Daniels, President 

Robert Groves, President 
Aboriginal Affairs Group 

Lorraine Rochon, Counsel 


Experts Wednesday, October 29, 1997 


Patrick Monahan, Professor of Law 
Osgoode Hall Law School 
Colin Irving, Lawyer 


Canadian Jewish Congress (Quebec Region) 


Joe Rabinovich, Education Committee Chair 
Frank Schlesinger, National Secretary 

Eric Vernon, Ottawa Advocacy Director 
David Sultan, Community Relations Director 


“Mouvement laïque québécois” 


Daniel Baril, President 
Luc Alarie, Legal Counsel 
Yves Archambault, Member, Board of Directors 
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Associations and Individuals 


Date 


ee ee eee 


“Fédération des travailleurs et travailleuses du 
Québec” 


Joane Hurens, Vice-President 
Emile Vallée, Political Counsel 
Jean-Pierre Néron, Union Advisor 


“Ligue des droits et libertés” 


Lucie Lemonde, President 
Raymond Johnston, Administrator 


Expert 


Frank Peters, Department of Educational Policy 
Studies, University of Alberta 


Evangelical Fellowship of Canada 


Bruce Clemenger, Director of National Affairs 
Danielle Shaw, Policy Co-ordinator 


Greater Quebec Movement 


Richard Smith, Director 
Deepak Awasti, Director 
Giuliano D’Andrea, Acting President 


District of Bedford Schoolboard, English 
Language Schoolboard 50-03 


James Bissell, Director General 


Parents Support Group 
Steven Potter, President 


“Coalition pour la déconfessionnalisation du 
systéme scolaire” 


Louise Laurin, Co-ordinator 

Jowad Sialli, “Groupe Alternatives” 

Michel Couture, “Fédération québécoise des 
directeurs et directrices d’établissements 
scolaires” 

Henri Laberge, Counsel 


Thursday, October 30, 1997 


be ed eee ee eee 
Associations and Individuals Date 
eS 


“Mouvement national des Québécoises et 
Québécois” 


Jacqueline Hekpazo, Secretary 
Chantale Turcot, Treasurer 


Government of Quebec 
Jacques Brassard, Minister responsible for 


Canadian Intergovernmental Affairs 
Pauline Marois, Minister of Education 


Quebec’s Official Opposition 
Jean-Marc Fournier 
Member of the National Assembly 
François Ouimet 
Member of the Nationai Assembly 
Black Community Resource Centre Thursday, October 30, 1997 


Ricardo Gill, President 

Sharon Sandiford, Member, Board of Directors 
Ababebesh Assefa, Executive Director 

Vere Rowe, Administrator 


Quebec Board of Black Educators 


Curtis George, President 
Garvin Jeffers, Vice-President 


Ontario Catholic School Trustees Association 


Patrick Daly, President 
Patrick Slack, Director 
Denis Murphy, Director of Catholic Education 


Expert Monday, November 3, 1997 


Allan Hilton, Constitutional Lawyer 


Hon. Stéphane Dion Tuesday, November 4, 1997 
President of the Privy Council and Minister of 
Intergovernmental Affairs 


14 


Associations and Individuals Date 


Privy Council Office 


Yves de Montigny, Director, Constitutional 
Affairs, Intergovernmental Affairs 


Department of Justice 


Louis Reynolds, General Legal Counsel 
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APPENDIX B 
List of Submissions 


Alliance Québec 

Assembly of Quebec Bishops 

Association des comités de parents 

Association des communautés scolaires franco-protestantes du Québec 
Association des parents catholiques du Québec 

Association pour l'éducation interculturelle du Québec 

Black Community Resource Centre of Montreal 

Caldwell, Gary 

Canadian Catholic School Trustees’ Association 

Canadian Jewish Congress 

Catholic Civil Rights League 

Centrale de l'enseignement du Québec 

Chateauguay Valley English Speaking Peoples Association 

Citoyens pour les droits scolaires confessionnels constitutionnels (Les) 
Coalition pour la confessionnalité scolaire 

Coalition pour la déconfessionnalisation du système scolaire 

Coalition pour la liberté 

Commission des écoles catholiques de Montréal 

Commission scolaire dissidente catholique de Greenfield Park 
Confédération des syndicats nationaux 

Congress of Aboriginal Peoples 

Conseil supérieur de l'éducation 

Council of Priests of the English Sector of the Archdiocese of Montreal 
Directeurs de la commission Greater Quebec 

Église baptiste évangélique de Beauport 

English Speaking Catholic Council (The) 

Enseignants de la commission Greater Quebec 

Equality Party 

Evangelical Fellowship of Canada 

Fédération des comités de parents de la province de Québec 


Fédération des commissions scolaires du Québec (La) 
Fédération des travailleurs et travailleuses du Québec 
Fédération étudiante collégiale du Québec 

Fédération étudiante universitaire du Québec 

Forum Action Quebec 

Foster, William F. 

Franco-protestants de la province de Québec 
Gagnon-Hotte, Marie-Anne 

Gibeault, Marie 

Greater Quebec Movement (The) 

Harries, David G. 

La Prairie, Elizabeth 

LeMay, Denise 

Ligue des droits et libertés 

Lipsett, Edward 

Monahan, Patrick 

Mouvement laique québécois 

Mouvement national des québécoises et québécois 
Mouvement pour une école moderne et ouverte 
Native Alliance of Québec 

Newfoundland and Labrador Catholic Education Association 
Ontario Catholic School Trustees' Association 

Parents Support Group 

Peters, Frank 

Picard, Gérard 

Proulx, Daniel 

Provincial Association of Catholic Teachers 

Provincial Association of Protestant Teachers of Quebec 
Quebec Board of Black Educators 

Quebec Federation of Home and School Associations 
Quebec School Board Association 

Rassemblement arabe a Montréal (RAM Inc) 

REAL Women of Canada 


Regroupement des parents catholiques d’Ahuntsic 
Simoneau, Jean 

Smith, William J. 

Ward, Charles 

Zemanovich, Joseph 
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APPENDIX C 


TEXT OF THE RESOLUTION TO AMEND 
SECTION 93 TABLED BY THE FEDERAL GOVERNMENT 


Motion for a Resolution to authorize an amendment to the Constitution of Canada. 


WHEREAS the Government of Quebec has indicated that it intends to establish French and 
English linguistic school boards in Quebec; 


AND WHEREAS the National Assembly of Quebec has passed a resolution authorizing an 
amendment to the Constitution of Canada; 


AND WHEREAS the National Assembly of Quebec has reaffirmed the established rights of the 
English-speaking community of Quebec, specifically the right, in accordance with the law of 
Quebec, of members of that community to have their children receive their instruction in English 
language educational facilities that under the management and control of that community and 
are financed through public funds; 


AND WHEREAS section 23 of the Canadian Charter of Rights and Freedoms guarantees to 
citizens throughout Canada rights to minority language instruction and minority language 
educational facilities under the management and control of linguistic minorities and provided out 
of public funds; 


AND WHEREAS section 43 of the Constitution Act, 1982 provides that an amendment to the 
Constitution of Canada may be made by proclamation issued by the Governor General under 
the Great Seal of Canada where so authorized by resolutions of the Senate and House of 

Commons and of the legislative assembly of each province to which the amendment applies; 


NOW THEREFORE the House of Commons resolves that an amendment to the Constitution of 
Canada be ahtorized to be made by proclamation issued by His Excellency the Governor 
General under the Great Seal of Canada in accordance with the schedule hereto. 


SCHEDULE 


AMENDMENT TO THE CONSTITUTION OF CANADA 
CONSTITUTION ACT, 1867 


is The Constitution Act, 1867, is amended by adding, immediately 
after section 93, the following: 
Quebec “Q3A. Paragraphs (1) to (4) of section 93 do not apply to Québec.” 
Citation 2: This Amendment may be cited as the Constitution 


Amendment, year of proclamation (Québec). 
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APPENDIX D 


RESOLUTION OF THE NATIONAL ASSEMBLY 


i aie the Government intends to institute linguistic school boards as soon as 
possible; 


WHEREAS in so doing the National Assembly of Québec reaffirms the established 
rights of the English-speaking community of Québec. More specifically, whereas 
Quebeckers whose children are admissible in accordance with Chapter VIII of the Charter 
of the French Language have the right to have them receive their instruction in English 
language educational facilities under the management and control of this community, as 
provided by law, and which are financed through public funds;” 


WHEREAS it is desirable, for that purpose, to amend the Constitution Act, 1967, so 
that Québec may recover its full capacity to act in matters of education; 


WHEREAS such amendment in no way consitutes recognition by the National 
Assembly of the Constitution Act, 1982, which was adopted without its consent; 


WHEREAS undertakings were given by the Federal Government to proceed rapidly 
with such amendment, though bilateral action and with the agreement of the National 
Assembly and of the Federal Parliament; 


THEREFORE, BE IT RESOLVED 


THAT the National Assembly authorizes the amendment to the Constitution of 
Canada by proclamation of His Excellency the Governor General under the Great Seal of 
Canada, in accordance with the following text: 


CONSTITUTION AMENDMENT TO THE CONSTITUTION OF CANADA 
ACT, 1867 


Le The Constitution Act, 1867, is amended by adding, immediately after section 93, 
the following: 


“93A. Paragraphs (1) to (4) of section 93 do not apply to Québec”. 


2: This amendment may be cited as the Constitution Amendment, year of 
proclamation, (Québec). 
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APPENDIX E 


Extract from the Constitution Act, 1867 


93. In and for each Province the Legislature may exclusively make Laws in relation 
to Education, subject and according to the following Provisions: — 


(1) Nothing in any such Law shall prejudicially affect any Right or 
Privilege with respect to Denominational Schools which any Class 
of Persons have by Law in the Province at the Union: 


(2) All the Powers, Privileges, and Duties at the Union by Law 
conferred and imposed in Upper Canada on the Separate Schools 
and School Trustees of the Queen’s Roman Catholic Subjects shall 
be and the same are hereby extended to the Dissentient Schools of 
the Queen’s Protestant and Roman Catholic Subjects in Quebec: 


(3) Where in any Province a System of Separate or Dissentient 
Schools exists by Law at the Union or is thereafter established by 
the Legislature of the Province, an Appeal shall lie to the Governor 
General in Council from any Act or Decision of any Provincial 
Authority affecting any Right or Privilege of the Protestant or Roman 
Catholic Minority of the Queen’s Subjects in relation to Education: 


(4) In case any such Provincial Law as from Time to Time seems to the 
Governor General in Council requisite for the due Execution of the 
Provisions of this Section is not made, or in case any Decision of 
the Governor General in Council on any Appeal under this Section 
is not duly executed by the proper Provincial Authority in that 
Behalf, then and in every such Case, and as far only as the 
Circumstances of each Case require, the Parliament of Canada 
may make remedial Laws for the due Execution of the provisions of 
this Section and of any Decision of the Governor General in Council 
under this Section. 
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APPENDIX F 


Extracts from the Constitution Act, 1982 


. (1) Citizens of Canada 


(a) whose first language learned and still understood is that of the 
English or French linguistic minority population of the province in 
which they reside, or 


(b) who have received their primary school instruction in Canada in 
English or French and reside in a province where the language in 
which they received that instruction is the language of the 
English or French linguistic minority population of the province, 


have the right to have their children receive primary and secondary school 
instruction in that language in that province. 


(2) Citizens of Canada of whom any child has received or is receiving primary or 
secondary school instruction in English or French in Canada, have the right to 
have all their children receive primary and secondary school instruction in the 
same language. 


(3) The right of citizens of Canada under subsections (1) and (2) to have their 
children receive primary and secondary school instruction in the language of the 
English or French linguistic minority population of a province 


(a) applies wherever in the province the number of children of 
citizens who have such a right is sufficient to warrant the 
provision to them out of public funds of minority language 
instruction; and 


(b) includes, where the number of those children so warrants, the 
right to have them receive that instruction in minority language 
educational facilities provided out of public funds. 


33. (1) Parliament or the legislature of a province may expressly declare in an Act 


of Parliament or of the legislature, as the case may be, that the Act or a 
provision thereof shall operate notwithstanding a provision included in section 
2 or sections 7 to 15 of this Charter. 

(2) An Act or a provision of an Act in respect of which a declaration made 
under this section is in effect shall have such operation as it would have but for 
the provision of this Charter referred to in the declaration. 


(3) A declaration made under subsection (1) shall cease to have effect five 
years after it comes into force or on such earlier date as may be specified in 


the declaration. 
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(4) Parliament or the legislature of a province may re-enact a declaration made 
under subsection (1). 


(5) Subsection (3) applies in respect of a re-enactment made under subsection 
(4). 

43. An amendment to the Constitution of Canada in relation to any provision that 
applies to one or more, but not all, provinces, including 


(a) any alteration to boundaries between provinces, and 


(b) any amendment to any provision that relates to the use of the English 
or the French language within a province, 


may be made by proclamation issued by the Governor General under the Great 
Seal of Canada only where so authorized by resolutions of the Senate and 
House of Commons and of the legislative assembly to which the amendment 
applies. 


59. (1) Paragraph 23(1)(a) shall come into force in respect of Quebec on a day to 
be fixed by proclamation issued by the Queen or the Governor General under 
the Great Seai of Canada. 


(2) A proclamation under subsection (1) shall be issued only where authorized 
by the legislative assembly or government of Quebec. 


(3) This section may be repealed on the day paragraph 23(1)(a) comes into 
force in respect of Quebec and this Act amended and renumbered, 
consequentially upon the repeal of this section, by proclamation issued by the 
Queen or the Governor General under the Great Seal of Canada. 
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APPENDIX G 


Extract from the Charter of Human Rights and Freedoms, R.S.Q., c. C-12, as amended. 


41. Parents or the persons acting in their stead have a right to require that, in the 
public educational establishments, their children receive a religious or moral 
education in conformity with their convictions, within the framework of the curricula 
provided for by law. 


Extract from the Public Education Act, R.S.Q., c. |-13.3, as amended. 


727. The provision of this Act which grant rights and priviledges to a religious 
confession shall operate notwithstanding the provisions of paragraph a of section 2 
and section 15 of the Constitution Act, 1982 (Schedule B to the Canada Act, 
chapter 11 in the volume of the Acts of Parliament of the United Kingdom). 
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APPENDIX H 


Ro pe ge TO Se ee 


Assembly of Quebec bishops Telephone: (514) 274-4323 
1225 Saint Joseph Blvd East Fax: (514) 274-4383 
Montreal, Quebec 


H2J 1L7 


Montreal, September 30, 1997 


The Honourable Stéphane Dion 
President of the Queen’s Privy Council 
For Canada and Minister of 
Intergovernmental Affairs 

OTTAWA, ON K1A 1K2 


Dear Sir: 


The Assembly of Quebec bishops has expressed itself on several occasions on the 
issue of the status of school boards. 


As you noted in your letter, Mgr André Gaumond, then head of the Assembly, 
specified on March 26, 1997, that “the bishops reiterate that they do not oppose the 
establishment of such linguistic school boards as could keep parents’ rights to 
denominational schools intact” The bishops also clearly stated their position in their 
submission to the Commission of the Estates General on Education, on August 8, 1995: 
“As far back as 1982, the Assembly of Quebec bishops expressed its approval of the 
establishment of linguistic school boards. In the light of the reform of the Education Act 
and legal clarifications by the Supreme Court in 1993, we believe that this transformation 
would be desirable throughout Quebec, including the cities of Montreal and Quebec City.” 
(P21). 

Nevertheless, we have not expressed ourselves on the means to use to effect this 
change. Current discussions address amendments to section 93 of the Constitution Act, 
1867. It must be specified at this point that our Assembly has never argued in favour of 
repealing section 93. We know that means other than involving section 93 could have 
been used to effect the desired change. Nevertheless, our assembly did not oppose the 
choice to amend section 93. It has always been our conviction that the choice of means is 
the responsibility of the political authorities. 
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Our approval for changing the status of school boards has always been accompanied 
by one condition: that the denominational guarantees established by Bill 107 be 
maintained. The rights clearly recognized under that legislation are at the heart of our 
historic heritage. 


| trust these clarifications will be to your satisfaction. 


Yours sincerely, 


Pierre Morissette 
Bishop of Baie-Comeau 
Head of the Assembly of Quebec bishops 


(Original at Clerk’s office) 
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ne APPEND IX(| 
November 3, 1997 


The Honorable Stéphane Dion 

President of the Queen’s Privy Council for Canada and 
Minister of Intergovernmental Affairs 

Ottawa, Canada K1A 1K2 


Minister Dion, 


The Diocese of Montreal of the Anglican Church of Canada has been an active 
partner in the Protestant education system in Quebec since its inception. We continue to 
nominate members to the Comité protestant du Conseil supérieur de l'éducation du 
Gouvernement de Québec. Most of the members of the Anglican diocese send their 
children to schools in the Protestant sector. We are pleased to respond to your invitation 
to go on record regarding the proposed changes to the Canadian Constitution. 


The Diocese of Montreal of the Anglican Church of Canada considers it in the best 
interest of our Quebec society to move to a non-confessional administration in the school 
system. The amendments proposed to Article 93 by the Quebec government, which 
would remove the obligation for the Quebec government to have confessional school 
boards, seems reasonable to us and in keeping with traditional positions enunciated by the 
Anglican Church. 


We would draw to your attention an affirmation that we have made previously to 
Madame Pauline Marois, Ministre de l'éducation, Gouvernement de Québec, that we 
support the position of the Canadian Jewish Congress, Quebec Region, in their position 
on this matter, specifically that they favour the creation of linguistic school boards and the 
establishment of a non-denominational educational system which respects the choice of 
parents to require that their children receive religious and moral education in conformity 
with their beliefs. 


Further, we also hold that should denominational or religious education continue to be 
provided within the Quebec educational system, it is essential that the rule of equity 
prevail. We concur with the Canadian Jewish Congress, Quebec Region, that any reform 
to the educational system must ensure that Jewish students and Jewish parents receive 
treatment that is fully equal to that accorded members of the Catholic and Protestant 


communities. 
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The above specific remarks follow from any Anglican conviction of long standing that 
the religious education of the children is primarily a family responsibility. Even more 
fundamental is our conviction that the State must exemplify and uphold the principle of 
equality before the law in dealing with the major religious traditions that have long been 
part of our Quebec community. 


With best wishes, 


Yours faithfully, 


The Rt. Rev. Andrew S. Hutchison 
Bishop of Montreal 


(Original at Clerk's office) 


A copy of the relevant Minutes of Proceedings (Meetings no. 1 to 18) is tabled. 


Respectfully submitted, 


Hon. Lucie Pépin Denis Paradis, M.P. 


Joint Chairs 
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DISSENTING OPINION OF THE HONOURABLE DALIA WOOD 


This Joint Committee’s mandate was to study the National Assembly's request for a 
constitutional amendment whereby Section 93 of the Constitution Act, 1867 would no 
longer apply to the province of Quebec. Our role as a Committee was to establish the 
presence of a consensus within the population of the province of Quebec surrounding the 
removal of Section 93. This report aims to clarify the debate surrounding this 
Constitutional amendment and why a consensus on this issue cannot have been reached. 


Our Committee has been repeatedly told that this constitutional amendment is not 
about language. It is about denominational education rights. However, the Committee’s 
study has focussed on the implementation of linguistic school boards, not on 
denominational education rights. 


The implementation of linguistic school boards is a by-product of the constitutional 
amendment before us. The real effect of the requested amendment is the outright 
removal of denominational rights granted to Catholics and Protestants in the province of 
Quebec. This Committee has been told that the debate surrounding educational reforms 
in Quebec has been ongoing for over 30 years now and that there is a consensus 
surrounding the implementation of linguistic school boards. That may well be true. The 
evidence before this Committee suggests that there is consensus concerning linguistic 
school boards. However, the subject of this amendment, the repeal of constitutionally 
entrenched denominational rights and the place of religion within the public school system 
of Quebec, have not been discussed in that province. Quebec’s Minister of Education, 
Pauline Marois, stated in her brief submitted to this Committee that: 

There is a linguistic minority in Quebec. With Bill 109 we are ensuring the right of 
this minority to administer its own school system. It is now up to Quebec to 
determine the place of religion in the school to take into account the pluralism of 
Quebec society. 


The debate on denominational education rights has not been held in the province of 
Quebec. There can therefore be no consensus regarding the removal of Section 93, the 
section dealing with denominational education rights. Quebec’s Minister of Education 
stated that denominational education would still be allowed in Quebec schools. | maintain 
that this is the reason why more opposition to this constitutional amendment has not 
surfaced. Even with these assurances, | have received close to 650 letters against the 
removal of Section 93 — and this, within a week and a half. The people of Quebec do not 
know what they are being asked to approve. Many if not all of the constitutional experts 
we have consulted have affirmed that once the protection found in Section 93 is removed, 
any type of denominational! education within the public school system in Quebec will be 
subject to Charter challenge. The only way that the National Assembly could protect 
provisions of its Education Act, Bill 109, is by invoking the notwithstanding clause found in 
the Education Act, which is due for renewal in 1999. That is not what the people of 
Quebec have been led to believe. 
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This Committee asked the Minister of Education for assurances that the National 
Assembly would honour its promise to the people of Quebec to preserve the right to 
denominational education in the schools and invoke the notwithstanding clause. We got 
no such assurances. We were told that the debate on denominational rights would be 
held in 1999. | cannot in all good conscience recommend the removal of Section 93 of the 
Constitution Act, 1867 before the classes of people affected by Section 93 are properly 
consulted and informed of the consequences of their actions. 
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DISSENTING OPINION FROM THE REFORM PARTY 


At the outset, we point out that the proposed amendment is not about minority 
language education rights or the creation of linguistic school boards. Minority language 
education rights are protected by section 23 of the Charter of Rights and Freedoms. We 
Strongly support those rights including the establishment of linguistic school boards where 
numbers warrant. The proposed amendment will eliminate the right to denominational 
schools, a right that has been protected since 1867. 


Changing the Constitution should never be done lightly or in haste. We submit that 
Parliament must be satisfied before making any constitutional change that there is 
democratic consent to the change, that the change respects the rule of law and that it is in 
the national interest. When the amendment affects entrenched minority rights, Parliament 
must be especially vigilant that the democratic consent includes a demonstrated assent of 
the minority. 


We have concluded that the motion does not meet those tests and should not be 
supported by Parliament. 


On principle, Reform would prefer a provincial referendum before Parliament 
considers an amendment under section 43. A referendum on a clear question under fair 
rules settles the question of the extent of consent among the people for the amendment. 
We recognize that it is not at present a constitutional requirement and a province can seek 
such an amendment without a referendum. Particularly as this amendment will remove 
rights, it is incumbent on its proponents to show beyond a reasonable doubt that an 
informed majority of the people of Quebec approve the amendment. 


In the absence of a referendum, have the proponents of the amendment met the test 
of democratic consent? Many presenters stated that the change is approved by a broad 
consensus of Quebecers. However, other presenters asserted that, although there is a 
consensus for linguistic school boards, there has not been a demonstrated consensus for 
the elimination of denominational school rights. ' 


The government of Quebec chose not to have a referendum on this issue. It did not 
hold public hearings on this specific proposed amendment to section 93. The National 
Assembly did not have a free vote. 


In the absence of a referendum, we believe the doubt as to the consensus should be 
resolved in favour of those who oppose the amendment. We do not question that an 
overwhelming consensus for the creation of linguistic school boards has been shown but 
we repeat that this is not the issue before the Joint Committee. The issue is the 
elimination of denominational rights protected by section 93. Those who oppose the 
elimination should be given a clear opportunity to express their point of view. 


This Committee should also be certain that what it is proposing to do respects our 
second test, the rule of law. Are we using the appropriate amending formula? Some 
voices were raised to challenge the bilateral process but its appropriateness was asserted 


' The Coalition pour la confessionalité scolaire gathered 235,000 signatures of adult Quebecers opposing the amendment. 
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voices were raised to challenge the bilateral process but its appropriateness was asserted 
by the government of Canada and some legal scholars. It was assumed by most 


presenters. 


The Committee should not be expected to decide this question in haste under an 
artificial deadline. A court decision would have settled the legal issue. Without such a 
decision, the Committee should at least have received a full, legal brief on the issue so it 
could consider the matter in the light of the best legal advice available. 


The final test is the national interest, a test which by its very nature only Parliament 
can decide. Parliament is the guarantor of rights under section 93 and it is undeniable that 
this amendment will eliminate constitutional guarantees which were vital to the passage of 
the British North America Act. Provincial statutes are clearly inferior to constitutional 
provisions in protecting minority rights because they can be changed without the consent 
of the minority. 


Stripping section 93 of all guarantees applicable in Quebec should only be 
contemplated by Parliament if it is convinced that there are compelling reasons to do so. 
No such case was made to the Committee. It was conceded that Bill 107 was compatible 
with section 93. It may be administratively more convenient for Quebec to have only 
linguistic school boards but acquired rights in the Constitution should not be removed for 
administrative convenience. 


It is not in the Canadian national interest for Parliament to approve a constitutional 
amendment which has not been ratified through a referendum by those directly affected 
and which replaces constitutional guarantees of minority rights with provisions in ordinary 
statutes. 


For all of these reasons, we cannot recommend that Parliament adopt the proposed 
resolution. 
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MINUTES OF PROCEEDINGS 


Wednesday, November 5, 1997 
(Meeting No. 18) 


[ Translation] 


The Special Joint Committee to amend Section 93 of the Constitution Act, 1867, 
concerning the Quebec School System met in camera, at 5:00 o’clock p.m., this day, in 
Room 505, Victoria Building, the Joint Chairs, the Honourable Lucie Pépin and Denis 
Paradis, presiding. 


Representing the Senate: The honourable senators Gérald A. Beaudoin, Jerahmiel 
Grafstein, Thérèse Lavoie-Roux, John Lynch-Staunton, Lucie Pépin and Fernand 
Robichaud (6). 


Representing the House of Commons: Reg Alcock, Mauril Bélanger, Paul DeVillers, 
Nick Discepola, Sheila Finestone, Christiane Gagnon, Yvon Godin, Peter Goldring, 
Rahim Jaffer, Marlene Jennings, Jason Kenney (for Val Meredith), Réal Ménard, Denis 
Paradis, David Price and Paddy Torsney (15). 


In attendance: Laura C. Snowball, assistant to the co-chairs; From the Senate: Charles 
Robert; From the Research Branch of the Library of Parliament. Mollie Dunsmuir and 
Daniel Dupras, Research Officers. 

Pursuant to the Orders of Reference adopted by the Senate on October 9, 1997 and by 
the House of Commons on October 1, 1997, the Committee undertook its consideration 
of matters related to the proposed resolution respecting an amendment to Section 93 of 
the Constitution Act, 1867, concerning the Quebec School System. 


The Committee considered its draft report. 
It was agreed,— That the Draft Report, as amended, be concurred in. 


It was agreed,— That the report be entitled Report of the Special Joint Committee to 
amend Section 93 of the Constitution Act, 1867, concerning the Quebec School 
System. 

It was ordered,— That the Joint Chairs present the said Report respectively to the 
Senate and the House of Commons, as soon as possible. 

It was agreed,— That 200 copies be printed by the Senate and 500 copies be printed by 
the House of Commons. 

It was agreed, That the researchers and clerks be authorized to make such 
typographical and editorial changes as may be necessary without changing the 
substance of the Report. 


It was ordered,— That the Committee authorize the printing of dissenting opinions as 
appendices to the report, immediately after the signatures of the Joint Chairs; and 
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exceed two pages and are provided to the Joint Clerks 


That the dissenting opinions not 
November 6, 1997. 


in both official languages before 11:00 a.m. on Thursday, 
At 9:10 o’clock p.m., the Committee adjourned to the call of the Joint Chairs. 


Martine Bresson and Denis Robert 
Joint Clerks of the Committee 
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